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In the Court of Appeals of the District of Columbia 


No. 2009. 

Frederick H. Vogt, Appellant, 

vs. 

Charles Graff et al. 


a Supreme Court of the District of Columbia. 

No. 28547. In Eąuity. 

Sophia Vogt, Frederick H. Vogt, Oscar G. Vogt, Clifford F. 
Vogt, Bertha Vogt Brand, Leo J. Vogt, Complainants, 

vs. 

Charles Graff, Frederick C. Gieseking, and Matilda S. Vogt, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it rem;embered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 

1 Bill to Construe Will, etc. 

Filed Oct. 3, 1902. 

In the Supreme Court. of the District of Columbia. 

No. 23547, Eąuity Doc. 53. 

Sophia Vogt, Frederick H. Vogt, Oscar G. Vogt, Clifford F. 
Vogt, Bertha Vogt Brand, Leo J. Vogt 

vs. 

Charles Graff, Frederick C. Gieseking, and Matilda S. Vogt. 

To the honorable the justice- of said court: 

The bill of complaint of the above named complainants respeet- 
fully shows: 

1. That they are all citizens of the United States and all residents 
1—2009a 
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of the District of Columbia, that all of said complainants are adults 
over the age of twenty one years; that they bring this suit in their 
own several rights as will morę fully hereinafter appear and that 
the complainants Sophia Yogt and Oscar G. Vogt also join in this 
proceeding as the trustees under a certain deed in trust from the 
complainant Leo J. Vogt, which conveyance will be morę fully 
hereinafter reeited. 

2. That the defendants are also all citizens of the United States 
and residents of said District; that the defendant Matilda S. Yogt 
is an infant under the age of twenty one years and will be as com¬ 
plainants are inform/ed and believe and conseąuently aver thirteen 
years of age on the 12th day of October, A. D., 1902; that the de¬ 
fendants, Graff and Kieseking are sued as the executors and trustees 
of the estate under the last will and testament of one John L. Yogt 
deceased, as will morę fully hereinafter appear and that the defend¬ 
ant Matilda S. Yogt is sued in her own right as the sole heir apparent 
of the complainant Frederick H. Vogt as said matter will morę fully 
hereinafter be madę to appear. 

3. That on or about the 8th day of August, A. D., 1894, one John 
L. Yogt, la te a citizen of the United States, resident in said District, 
departed this life therein, testate, leaving him surviving, the com¬ 
plainant, Sophia Yogt his widów, and the other complainants herein, 
as his only children and heirs at law. 

4. That said deceased died possessed of persona! estate of consid- 
erable value, but the fuli extent, naturę and value thereof is not 
now fully known to these complainants and that at.the time of his 
death said deceased was seized, in fee simple, of the following de- 
scribed real estate, situate, lying and being in the city of Washing¬ 
ton, in the District of Columbia, viz: 

(a.) Lot numbered thirteen (13) in John Davidson’s Heirs’ sub- 
dirision in sąuare numbered two hundred and eighty seven (287) 
as per piat duły recorded among the records of the surveyor’s office 
of said District in Book N. K. pages 84 & 85, which lot is improved 
by premises known as No. 806 12th St., north west, the same being 
a three story and cellar brick building, with a two story brick stable 
in the rear thereof and which lot and improvements are assessed in 
the current tax records of said District as of the value of eighty four 
hundred and fifty ($8450.00) dollars and are said to be under rental 
at the ratę of seventy dollars ($70.00) per month. 

(b.) Part of lot numbered four (4) in sąuare numbered three hun¬ 
dred and sixty nine (369) described as follows: Beginning for the 
same on L Street at the south east corner of said lot and running 
thence west on said Street twenty (20) feet, thence north one hundred 
and twenty (120) feet, thence east twenty (20) feet and thence south 
one hundred and twenty (120) feet to the place of beginning, which 
lot is improved by premises No. 923 L Street north west, the same 
being a two story and attic frame building with a two story brick 
stable in the rear thereof and which lot and improvements are as¬ 
sessed in said current tax records as of the yalue of thirty two 
2 hundred and forty dollars ($3240.00) and are said to be 
under rental at the ratę of thirty (30) dollars per month. 
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(c.) Parts of lots numbered two (2) and ten (10) in sąuare num- 
ber three hundred and seventy nine (379) described as follows: Be¬ 
ginning for said part of lot two (2) at a point on Pennsylvania 
avenne distant one hundred and forty eight (148) feet, nine (9) 
inches west of the south east corner of said sąuare and running thence 
west on said avenue fourteen (14) feet, nine (9) inches to the south 
west corner of said lot two (2) thence northerly on the west linę of 
said lot and at right angles to said avenue seventy two (72) feet, 
nine (9) inches, thence east on the rear linę of said lot two (2) to 
a point that will be intersected by a linę drawn northerly at right 
angles to said avenue from the beginning and thence from said point 
southerly in a straight linę to the place of beginning. 

And beginning for said part of lot ten (10) at a point in the 
dividing linę between lots (9) nine and ten (10) distant twenty 
(20) feet south of the north west corner of said lot ten (10) and 
running thence south sixty (60) feet, thence east sixteen (16) feet 
to a fourteen (14) feet wide alley, thence north on said alley sixty 
(60) feet and thence west sixteen (16) feet to the place of begin¬ 
ning, which lots are improved by premises No. 913 Pennsylvania 
avenue north west, the same being a three story and cellar brick 
storę and dwelling and which lots and improyements are assessed in 
said tax records as of the value of fourteen thousand three hundred 
and ninety two dollars ($14,392.00) and are said to be under rental 
at the ratę of one hundred and eighty dollars ($180.00) per month. 

(cl.) Two parts of lot numbered fifteen (15) in sąuare numbered 
four hundred and thirty one (431) both pieces of said lot being de¬ 
scribed as one piece as follows: Beginning for the same at the north 
east corner of said lot and running thence south on Seventh Street 
twenty two (22) feet, seven (7) inches, thence west one hundred 
(100) feet to a ten (1Ó) feet wide public alley, thence north on said 
alley twenty two (22) feet, seven (7) inches and thence east one 
hundred (100) feet to the place of beginning which lots are im- 
proved by premises Nb. 426 7th street north west, the same being a 
four story and cellar brick storę and which lots and improyements 
are assessed in said current tax records as of the value of twenty four 
thousand three hundred and thirty four dollars ($24,334.00) and 
are said to be under rental at the ratę of two hundred and eight 
33/100 dollars ($208.33) per month. 

(e.) Lot numbered thirty two (32) in John L. Vogt’s sub-division 
in sąuare numbered four hundred and fifty six (456) as per piat 
duły recorded among the records of the surveyor’s office of said Dis- 
trict in Book 16 page 84, which lot is improved by premises No. 
607 E street north west, the same being a four story and basement 
brick dwelling and which lot and improyements are assessed in said 
current tax records as of the value of eleyen thousand one hundred 
and ninety four dollars ($11,194.00) and is not under rental being 
in the occupation of the complainant Sophia Vogt in accord- 
3 ance with the terms of the will of said deceased as said matter 
will be morę fully hereinafter recited. 

(/.) Part of lot numbered six (6) in square numbered four hun- 
drecl. and fifty seven (457) described as follows: Beginning for the 







4 FREDERICK H. YOGT VS. CHARLES GRAFF ET AL. 

i 

same at the north west corner of said lot six (6) fronting on a thirty 
(30) feet wide public alley and running thence east thirty four (34) 
feet ten and a half (10%) inches, thence south eighty one (81) feet 
ten and a half (10%) inch.es to a six (6) feet wide alley, thence west 
thirty four (34) feet, ten and a half (10%) inches to a twenty tiye 
(25) feet wide public alley and thence north eighty one (81) teet, 
ten and a half (10%) inches to the place of beginning which lot is 
improved by premises in the rear of Nos. 631 and 633 D street north 
west, the same being a two story and brick wagon shed and stable 
and which lot and improvements are assessed in said current tax 
record as of the value of forty two hundred and forty nine dollars 
($4249.00) the same being under rental in connection with other 
premises owned by said deceased and hereinafter mentioned. 

(g.) The north thirty (30) feet front on 7th street by the fuli 
depth of original lot numbered twelve (12) in sąuare numbered 
four hundred and fifty seven (457) which lot is improved by prem¬ 
ises Nos. 427 and 429 7th street north west the sanie being a three 
story and eellar brick building with a two story brick building in 
the rear thereof and which lot and improvements are assessed in 
said current tax records as of the value of twenty five thousand 
two hundred eighty for ($25,284.00) dollars and is said to be under 
rental at the ratę of one hundred twenty five dollars ($125.00) per 
month. 

( h .) Part. of lot numbered sixteen (16) in sąuare numbered four 
hundred fifty seven (457) which lot is improved by premises No. 
620 E street north west, the same being a three story and basement 
brick storę and dwelling and which lot and improvements are as¬ 
sessed in said current tax records as of the value of twelve thousand 
three hundred sixty six dollars ($12,366.00) and are under rental 
with other premises owned by said deceased and hereinafter men¬ 
tioned. 

(i.) Part of said lot numbered sixteen (16) in said sąuare nun> 
bered four hundred and fifty seven (457) which lot is improyed by 
premises No. 622 E street north west, the same being a three story 
and basement brick storę and dwelling and which lot and improye- 
ments are assessed in the said current tax record as of the value of 
thirteen thousand six hundred and sixty eight dollars ($13,668.00) 
and it is said are under rental in connection with other property 
owned by said deceased and hereinafter mentioned. 

(;.) Part of said lot numbered sixteen (16) in said sąuare num¬ 
bered four hundred and fifty seven (457), the said three (3) parts 
of said lot sixteen (16) being described as one part of said lot as fol- 
lows, viz: Ali of lot numbered sixteen (16) in sąuare numbered 
four hundred and fifty seven (457) except the east eleven and one 
half (11%) inches front on E street by the fuli depth of said 
4 lot which lot is improyed by premises known as the rear of 
Nos. 620 & 622 E street north west, the same being a two 
story brick bakery and which lot and improvements are assessed in 
said current tax records as of the ya.lue of three thousand five hun¬ 
dred ninety nine dollars ($3,599.00) and it is said are under rental 
jointły with those parcels identified herein as “f,” “h” & “i” at the* 
ratę of three hundred dollars ($300.00) per month. 
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(k.) All of lut lettered “N” in G. Bailey’s sub-dmsion in square 
numbercd five łmndred seventy (570)) as per piat in Liber B, folio 
81 of tlie records of the surveyor's office of said District, except the 
south three (8) inches front on Third Street- by tbe fuli depth of said 
lot, which lot is improved by premises No. 419 3d Street north west, 
the sanie being a three story brick dwelling and which lot and im- 
provements are assessed in said current- tax records as of the value 
of six thousand three hundred and eight dollars ($6308.00) and is 
said to be under ren tal at the ratę of fłft-y 63/100 dollars ($50.63) 
per montli and that the total assessed value of all the real estate of 
which said deceased died seized is one hundred twenty seven thou¬ 
sand eighty four dollars ($127,084.00) and the rent income there- 
from is alleged by the defendants Graff and Gieseking to be eleven 
thousand five hundred sixty seven 52/100 dollars ($11,567.52) per 


annum. 

5. That said deceased left a last will and testament dated the 


7th day of March, A. D., 1894, which paper was thereafter to-wit 
on the 13th day of September, A. D., 1894, by t-his honorable court 
holding a special term for orphans’ court business duły admitted 
to probate and record, the effect of which however was only to 
admit same as a will of personal estate, and at the same time let-ters 
testamentary upon the estate of said deceased were granted to the 
defendants Graff and Gieseking the executors nominated by said will, 
who thereafter qualified as such and have been sińce and are st-ill 
acting in that- capacity and that thereafter towit: on the 3d day 
of July, A. D., 1900 the said court admitted said will to probate and 
record as a will of real and personal estate as all of said matters 
will morę fully appear on reference had to the record and proceed- 
ings in administration case No. 6284 on file in the office of the 
register of wills of said District, which record and proceedings these 
complainants will beg leave to produce and read as part hereof at- 
anyhearing of this cause and these complainants file herewith; and 
as part hereof a eertified copy of the will of said deceased which is 
marked “Complainants' Exhibit No. 1" and which it is prayed 
may be read as part hereof at any hearing of t-his proceeding. 

6. That as will appear from said will said testator a-ppointed or 
attempted to appoint the defendants Graff and Gieseking (and said 
defendants claim he did appoint them) trustees of his real estate and 
defined or attempted to define their powers and dut-ies and the limita- 
t-ions of said powers and duties. 


i . That sińce the death of said testator the real estate of which 
he died seized has remained intact except that the complain- 
5 ant Leo J. Vogt, on or about the 16th day of September, 
A. D., 1902 by his deed of trust recorded among the land 
records of said District on the 19th day of September, A. D., 1902, 
conveyed all his undivided interest in and to the several parcels of 
real estate, whereof the lat-e John L. Vogt, of said District- died 
seized and possessed, and in and to all the undivided and undis- 
tributed estate of said decedent to Horatio N. Tanlin and Thomas 
,L Deavitt to secure the payment to the “Capital Śavings Bank and 
Trust Co, of Montpelier, Yermont” of his notę for sis thousand 
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dollars ($6,000.00) payablc in three (3) years, with. interest at tlie 
ratę of six (6) per cen tum per annum payable semi-annually and 
except that the said complainant Leo J. Vogt, on or about the same 
day, by bis deed in trust, recorded among the land records on the 
said 19th day of September, A. D., 1902 conveyed subject to said 
deed of trust all his interest in said estate to the complainants Sophia 
Yogt and Oscar G. Vogt as trustees upon the following trusts: “The 
said parties hereto of tlie second part are to have the absolute title, 
charge and contro! of the right, title, interest and estate of said party 
hereto of the first part, in or to the property hereinbefore described, ( 
or the proceeds thereof, if sold, to collect all rents and other incomes 
arising in or growing out of said property or the proceeds thereof, 
or to do every a:! and thing necessary for its care and preservation; 
the net proceeds derived from sucli property after the payment of all 
taxes, repairs and other necessary charges and expenses arising in or 
growing out of the care, preservation and protection of the same, 
shall be set aside and turned over monthly to said party hereto of 
the first part, the said Leo J. Vogt, during his life time for his sole 
and absolute use and benefit. Tlie said parties of the second part 
or the survivor shall have authority to sell or dispose of the interest 
of said party hereto of the first part in any or all of said property 
and to eonYey in fee simple absolute or to encumber by way of 
mortgage or deed of trust without obligation on the part of the pur- 
ehaser or person lending money to see to the application of the pur- 
ehase money or money lent, when in their judgment it is deemed 
to be the hest interest of the estate, in which event the net proceeds 
of such sate or sales is to be invested for the benefit of the said party 
hereto of the first part, the income thereof to be paid to said party 
hereto of the first part as hereinbefore described. And whenever 
in the judgment of the said parties hereto of the second part it is to 
the interest of said party hereto of the first part that he should have 
any or all of his estate or interest in the property heretofore described 
or the proceeds deriyed therefrom, then said parties hereto of the 
second part are authorized and ompowered to convey to the said 
party hereto of the first part such interest or interests as the said 
parties hereto of the second part shall deem proper. And upon the 
death of the said party hereto of the first part, his interest in the 
aforesaid property shall be disposed of and the proceeds thereof paid 
to his heirs, executors or assigns, as he may by will direct and in 
default of such direction or disposition by will, the proceeds 
6 shall be paid to his heirs at law” and exeept that all the 
said children and heirs at law of said deceased, the com¬ 
plainants Sophia Yogt and Oscar G. Vogt joining therein as trustees 
under said last mentioned deed in trust on the 29th day of Sep¬ 
tember. A. D., 1902, by their deed in fee simple recorded on the 
BOth day of September, A. D., 1902, conveyed all their in¬ 
terests in and to said sub-lot numbered thirty two (32) in sąuare 
numbered four hnndred fifty six (456) and part of lot numbered 
tweh r e (12) in souare nnmbered four hnndred and fifty seven (457) 
as said parcels of land are morę fully hereinbefore described to the 
complainant Sophia Yogt. 
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8. That it is the desire of the complainants, who are the only 
children and heirs at law of said deceased and except as to the land 
specifically devised to the complainant Sophia Vogt and as afore- 
said conveyed to her by her said co-complainants, the only bene- 
ficiaries under the will of said testator so far as said real estate is 
eoncerned, that said real estate continue to be held intact and that 
it be not sold and to this end the said children and heirs at law of 
said deceased elect to take said real estate instead of their pro rata 
parts of the proceeds of any sale which said defendants Graff and 
Gieseking may wish or attempt to make thereof and these complain¬ 
ants do here protest against said defendants attempting to make any 
sale of said real estate, as they have threatened and were and are 
preparing to do. 

And these complainants further say that it is against their best 
interests to sell said real estate inasmuch as the income from the 
part thereof eoming to them now pays about ten per cent. upon the 
assessed value of said property and the proceeds of any sale thereof, 
if invested wonld be unlikely to produce a greater income than from 
four to five per cent. 

9. That many ąuestions have arisen concerning the construction 
of the will of said deceased and respecting the po wers and duties of 
the defendants Graff and Gieseking as executors and trastees under 
same and as well concerning the naturę and ąuality of the estate said 
defendants hołd in the real estate of said deceased and whether in 
fact they hołd any estate whatsoever therein, and as to their rights 
to force a sale of said real estate despite the protests and against the 
objections of the complainant-, children and heirs at law of said 
deceased and also regarding the commissions claimed by said de¬ 
fendants and as to the naturę of the estates of certain of the devi- 
sees of said decedent in said real estate and other matters which are 
uncertain and equivocal in expression and intent and which require 
the construction of this honorable court and should be by it adjudi- 
cated and determined. 

10. That said testator in the first, second, third, fourth, fifth and 
sixth paragraph- of said will provided for the payment of the in- 
debtedness of the testator, the settlement of fiduciary matters, the 
purchase of a burial site and monument and the beąuest of various 

sums of money to divers concerns and persons and the sev- 
7 enth paragraph contains a bequest of all the testatoEs per- 
sonal estate in his house at 607 E Street, north west except 
stocks and bonds, to his wife the complainant Sophia Vogt and 
provides that she shall also have possesson of said home free from 
rent, taxes, insurance and repairs, and the eighth paragraph thereof 
bequeaths the rest and remainder or residue of the testator’s personal 
estate equally between his wife and children and provides that the 
shares therein of his minor children shall be invested bv his w T ife for 

ł/ 

the sole use and benefit of said minor children who is to act as their 
guardian without bond and that the ninth paragraph of said will 
proyides that until his youngest surviving child shall attain the age 
of twenty one years, his executors are to pay out of the residue of the 
income from his real estate the sum of three hundred and lifty 
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dollars ($850.00) monthly to his wife and fifty dollars ($50.00) 
monthly to his grand-daughter, Mathilda S. Vogt subject to certain 
terms and eonditions, and the halance to be dmded . among his 
children and the shares thereof coming to his minor children to be 
paid to his wife for the maintenance and education of the said 
children and for which she need not render any account. 

That these complainants are not advised whether the payment of 
the testator’s debts, personal and fiduciary, and the money beąuests 
mentioned in the first to the seventh paragraph of said will are to 
be paid out of the personal estate of said deceased, whether in case 
of an insuffi ciency of personal estate they are to be paid pro ratę or 
in the order in which they are madę, so far as said personal estate 
will extend, or whether in the event of a deficiency of personal estate 
to pay the same in fuli, whether said legacies are to be considered as 
creating liens upon the real estate of said deceased; that these com¬ 
plainants are also not advised as to whether the disposition of said 
residue of said testatoPs personal estate as mentioned in the eighth 
paragraph of said will is intended to mean, such personal estate as 
remains after the satisfaction of the testatoPs debts and money 
legacies and the beąuest to the testatorJs wife mentioned in the 
seyenth paragraph of said will, or whether the beąuest of such 
residue of said personal estate applies only to and is to be read solely 
in eonneetion with the aforesaid seventh paragraph; that these com¬ 
plainants are also not advised whether the use in the ninth paragraph 
of said will of the words “out of the residue of the income from my 
real estate to pay” is intended to apply or confine the payment of 
debts and legacies to the income from said real estate, or whether it 
has sonie otlier meaning, or whether it is mere surplusage and with- 
out any particular meaning or signification; that these complainants 
are also not advised of the meaning in the fifth paragraph of the use 
of the words “The said sum shall be set aside by my executors upon 
the ąualification” and whether the word “ąualification” is to apply 
to some condition upon the happening of which said legacy is to vest 
or to be paid, or whether it is intended to relate to the qual- 
8 ification of the executors by their giying bond and taking the 
oath of office and that the complainants are also not adyised, 
nor does said will express upon what condition of affairs said ex- 
ecutors shall exercise a discretion in not paying the income of the 
legacy mentioned in the fifth paragraph of said will to Pauline Yogt, 
who has not howeyer remarried, in the event that she remarries and 
complainants are conseąuently in doubt whether said executors have 
or that said testator intended them to have an arbitrary discretion 
in the event of the remarriage of said Pauline Vogt to pay or not to 
pay said income, and no matter what the reason to her and that said 
complainants are also not advised of the intention of the testator or 
the meaning in the ninth paragraph of said will of the use of the 
words “2nd to my grand-child Matilda Sophia Vogt, the sum of fifty 
dollars ($50.00) monthly in the same manner and under the like 
eonditions as the specific legacy to her in paragraph heretofore num- 
bered five (5)” and whether the whole of said paragraph five is to 
apply to said beąuest or only a part of said paragraph and if a part 
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thereof, which part. Being in doubt and unadvised as to all of said 
matters hereinbefore detailed these complainants reąuest that this 
honorable court, if it shall after the coming in of the answers of the 
defendants Graff and Gieseking be deemed necessary to do so, con- 
strue, adjudicate and determine same according to law, so that 
justice to all coneerned may be done and the intentions of the tes- 
tator in the premises may be fully carried into effect. 

That concerning the debts of said deceased and said legacies these 
complainants are informed and believe it is the fact that said de¬ 
fendants Graff and Gieseking construed said will to mean that same 
should be paid out of the testator 7 s personal estate and that said 
estate being suffieient for the purpose that they have fully paid said 
debts and legacies, but inasmuch as there has been no finał account- 
ing of said matter and no finał distribution of the remainder of said 
personal estate among the persons entitled thereto complainants ask, 
without in any manner intending to reflect on the probity or faith- 
ful conduct of said defendants Graff and Gieseking, which these com¬ 
plainants do not do and are not to be understood as doing by the 
institution of these proceedings that the accounts of said defendants 
Graff and Gieseking as said exeeutors and trustees be audited and 
settled by the auditor of this court. 

11. That in and by the last clause of the seventh paragraph of 
said will the said testator stated, “She (meaning his wife) shall also 
have possession of said home, (meaning premises No. 607 E Street, 
N. W., or sub lot thirty two (32) in sąuare four hundred fifty six 
(456) free from rent, taxes, insurance and repairs” and in the tenth 
paragraph thereof the said testator proyides “I give, devise and be- 
queath when my youngest surviving child shall have attained the 
age of 21 years, unto my wife Sophia lots 32 in sąuare 456 and 12 
in sąuare 457 in the District of Columbia 7 ’ and in the clause follow- 
ing said testator provides that “all the rest and residue of my real 
estate shall, when my youngest surviving child attains the age 
9 of 21 years or one year thereafter in the discretion of my ex- 
ecutors, be sold 77 etc. These complainants have no personal 
knowledge of the legał effect of said paragraphs, or whether the same 
did or did not vest a fee simple estate or title to said lots in the com- 
plainant, Sophia Vogt, but they are advised by counsel that such 
effect would probably be given to said devise by an eąuity court, yet 
that a title in fee simple would probably not be passed by any title 
company without a previous judicial construction thereof; that these 
complainants believing it was the intention of the said testator to vest- 
his said wife, the complainant Sophia Vogt with a fee simple title 
to said lots executed to her as aforesaid the" deed mentioned in para¬ 
graph seven hereof, but in this connection complainants are furt-her 
advised by counsel that if this honorable court construes said will as 
only having passed or yested a life estate in said lots in said Sophia 
Vogt, the deed of the complainants to her will not be fully effectiye 
to vest her with a fee simple estate, should the court determine that 
the complainant Frederick H. Vogt is only seized of an eąuitable 
or legał life estate in his share of his father 7 s estate, and in which 


2—2 009 a 
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event he eould not convey a fee simple title in said lots or his in- 
terest or remainder tlierein to the said Sophia Vogt. 

Becaiise of said eonditions said complainants reąuest that this 
honorable court construe, adjudicate and determine said matters. 

12. That the residuary clause of said will reads as follows: “Ali 
the rest and residue of my real estate, shall when my yonngest sur- 
viving child attains the age of 21 years or one year thereafter in the 
discretion of my executors, be sold by my executors at public auc- 
tion, after due notice in the newspapers of this city. The proceeds 
of said sales shall be then dirided among my heirs, share and share 
alike and paid over to them respectiyely at once, excepting the share 
eoming to my son Fred II. Yogt. Said share shall be paid to Charles 
Graff and Frederick Gieseking, as trustee-, by them invested, the in- 
come to be paid to his heirs after his death.” That respecting the 
devise to the complainant Fred II. Vogt, these complainants are 
advised by counsel the legał effect thereof, is to vest the said com¬ 
plainant Frederick II. Yogt, who is usually called Fred H. Vogt 
with an estate in fee simple, but as said matter will be uncertain 
and open to ąuestion until a court of competent jurisdiction has 
passed thereon, these complainants reąuest that this honorable court 
construe, adjudicate and determine said matter and if it be deter- 
mined that said complainant Frederick H. Yogt is seized of an estate 
in fee simple that this court also determine whether his said interest 
in the estate of his said father vests directly in him or whether in the 
defendants Graff and Gieseking as trustees for his use. That in con- 
neetion with said paragraph, these complainants further aver that 
the youngest surviving child of said testator viz: Clifford F. Yogt 
attained his majority on the 6th day of July, A. D., 1902; that the 
complainant Frederick II. Yogt is now unmarried, is about the age 
of thirty nine (39) years and that the defendant Matilda S. 
10 Yogt is his only child and lieir apparent, and as such is madę 
a party defendant to this proceeding. 

That these complainants are adyised by counsel that upon the 
death of said testator the estate held by him in the real estate here- 
inbefore described immediately vested in his children and heirs at 
law and that no estate legał or eąuitable vested in the defendants 
Graff and Gieseking as trustees or executors under the will of said 
testator ; that the power of sale in said executors is a mere naked 
power and not mandatory in its naturę; that any purchaser at any 
sale madę by them would be obliged to see to the proper applica- 
tion of the purchase money realized at such sale; that the children 
and heirs at law of said deceased have the option and right of elec- 
tion whether to take said real estate or the proceeds of any sale 
thereof and which option or election they see fit to exercise by tak- 
ing said real estate; that said defendants Graff and Gieseking are 
without power to adrertise and sell said real estate or any part thereof 
in the face of the opposition and objections of said children and 
heirs thereto; that a sale of said property is against the best interests 
of the complainant-, children and heirs at law of said deceased who 
are the sole beneficiaries respecting said real estate under said will 
and if said sale is permitted said complainants will suffer great and 
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irreparable injury and loss and any attempt to make same should be 
preyented and enjoined by this honorable court, and these complain- 
ants submit all of said matters and objections for the construction, 
adjudieation and determination of this honorable court. 

13. That in and by the last paragraph of said will the testator 
provided “I hereby nominale, constitute and appoint Charles Graff 
and Frederick C. Gieseking executors of this my last will and tes¬ 
tament hereby limiting the compensation of my executors to five 
per cent. (5%) jointly on my realty an.d personalty and to two and 
one half per cent. (2%%) jointly on the rent income.” That in 
connection with said appointment of said defendants as executors 
of said will, these complainants are advised that said compensation 
was not intended by said testator as a gratuity or present to said 
executors and w T as intended solely as it is expressed in said clause 
as compensation for seryices to be rendered by them and its allowance 
was only madę in the event that said executors should render the 
necessary seryices in making advantageous sales of said real estate 
and for distributing the proceeds of said sales among the heirs at 
law of said testator and said testator did not intend to contemplate 
that said compensation should be paid to said executors in the event 
that they madę no sales of said real estate and did not distribute any 
proceeds of such sales among his children and heirs at law, nor did 
said testator intend or contemplate that said executors should receive 
the fuli sum of five per cent. (5%) even though they should make 
sale of said real estate, but only intended and contemplated that said 

percentage should be the maximum amount they could or 
11 should receive for their seryices, nor did said testator intend 

or contemplate that said executors should receiye such per¬ 
centage for their management, care and rental of said property as is 
eyidenced by his allowance to them of two and a half per cent. 
(2 %%) upon the rent income, and these complainants submit all of 
said ąuestions for construction, adjudieation and determination, by 
this honorable court. 

14. That there are, or other ąuestions of doubt mąy arise or be 
suggested during the proceeding touching and concerning the con¬ 
struction of said will, all of which doubts complainants ask may be 
construed, interpreted, adjudicated and decided so that any further 
construction thereof may be avoided. 

Wherefore the premises considered and complainants being with- 
out adeąuate remedy except in this honorable court and being in 
imminent danger of suffering great and irreparable injury and the 
oxigencies of the situation complained of by them demanding the 
interposition and aid of the court; they pray.' 

lst. That Charles Graff, Frederick Gieseking and Matilda S. Vogt 
named in the caption of this bill as defendants may be madę defend¬ 
ants hereto and that the writs of subpoena issue out of this honorable 
court, reąuiring said defendants to appear and answer this bill to 
the fullest of its exigencies. 

2d. That a guardian ad litem be appointed by this honorable 
court, to appear for and answer this bill on behalf of Matilda S. 
Yogt, who is an infant as aforesaid. 
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3d. That the cóurt eonstrue, interpret, adjudicate and determine 
all the specific ąuestions of construction set outherein concerning 
tlie will of said deceased or which may arise during the progress of 

said eause. 

4th. That the court determine and decree the particular estates of 
said trustees and as well the respective heirs at laws of said de- 
eeasecl in and to the real estate mentioned in this bill. 

oth. That the powers and duties of the defendant trustees and 
the limitations thereof be defined and decreed. 

8th. That if it be determined that the devisees or heirs at law of 
said deceased have a vested estate in the real estate of said deceased 
that the decree be so madę as to operate as a conveyance to them of 
said real estate fully divested of any claims of said defendant trus¬ 
tees, or that a trustee be appointed to make a proper conveyance of 
said real estate to the complainants according to their respective 
interests. 

7th. That it be determined whether said trustees defendants 
hereto haYe the right to force a sale of said real estate against the 
wisheS; objeetions and protests of these complainants and as well 
whether the complainants have an option or right of election to take 
said real estate or the proceeds of a sale thereof. 

8th. That the court determine and decide all ąuestions concern¬ 
ing what if any commission is due or payable to said defendant trus¬ 
tees for their services under the will of said deceased. 

Oth. That the court take and State all necessary accounts in 
12 the premises and after so doing discharge said defendant trus¬ 
tees from further responsibility or duty in the premises. 

10. That pending a finał hearing of this eause, the fuli construc¬ 
tion of said will and the finał decision upon all matters properly in 
issue herein that said defendants Graff and Gieseking be enjoined 
and restrained from advertising or selling said property or from 
doing anything whatever to that end. 

llth. And that the complainants may have such other and further 
relief as the naturę of the case may seem to demand and to the 
court appear meet and proper. 

SOPHIA VOGT. 

BERTHA VOGT BRAND. 
FREDERICK II. VOGT. 
OSCAR G. VOGT. 

LEO J. YOGT. 

CLIFFORD F. VOGT. 

ALEXANDER H. BELL, 

CompPts’ SoPr. 

District of Columbia, ss: 

^ We, Sophia Vogt, Frederick H. Vogt, Oscar G. Vogt, Clifford F. 
\ ogt, Bertha Vogt Brand and Leo J. Vogt on oath depose and say 
that we have heard — the foregoing bill by us subscribed and know 
the contents thereof ; that the facts stated therein upon our persona! 
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knowledge our true, and tliose stated upon information and beliefź 
we believe to be true. 

SOPHIA VOGT. 

BERTHA YOGT BRAND. 
FREDERICK H. VOGT. 
OSCAR G. YOGT. 

LEO J/VOGT. 

CLIFFORD F. YOGT. 


Subscribed and sworn to before 
1902. 


[NOTARIAL SEAL.] 


me this 2nd day of October, A. D., 

ELLIS HUGHES, 

Notary Public , D. C. 


COMPLAINANTS - ’ EXHIBIT No. 1. 

Filed Oct. 3, 1902. 

This is the last will and testament of me John L. Vogt, of the city 
of Washington District of Columbia, intending hereby to dispose of 
all property and estate real and persona!, which I now own or may 
hereafter acąuire, and to which I may be in any manner entitled at 
the time of my death, and hereby revoking all wills or codicils by 
me at any time heretofore madę. 

13 Paragraph 1. First. I direct my executors hereinafter 

named to purchase a lot in Rock Creek cemetery and a family 
monument, both to cost not morę than three thousand dollars 
($3000) and to be selected by my wife. 

Paragraph 2. Secónd. After the payment of all my just debts (in- 
cluding all money held by me as treasurer of associations, as guar-* 
dian, as administrator or any other funds held by me in trust—all 
of which are to be paid over immediately) and funeral expenses 
(including monument and lot above named), I give and beąueath 
to the trustees of the Concordia Lutheran churcłą of which I am a 
member, the sum of one thousand dollars ($1000) 

Paragraph 3. Third. I give and beąueath to the trustees of the the 

J. L. V. 

Page 2. German Orphan Asylum Association of the Dist. of Co¬ 
lumbia the sum of one thousand dollars ($1000) 
Paragraph 4. Fourth. I give and beąueath to Pauline Vogt, the 
wife of my son Fred, the sum of one thousand dollars ($1000) 
Paragraph 5. Fifth. I give and beąueath to my grand-child Ma- 
thilda Sophia Yogt, the sum of two thousand dollars ($2000) to be 
paid to her when she is 21 years old. The sald sum shall be set 
aside by my executors upon the ąualification, and properly invested 
by them. The income so arising shall be paid to her mother Pauline 
Vogt, provided she does not re-marry. In sueh event, however, my 
executors may in their discretion, eontinue the payment of said in¬ 
come, or hołd and invest the same for the benefit of my said grand 
child, until she attains the age of 21 years. In case of the death of 
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my grand child before she attains the said age, then said legacy shall 
be divided eąually among my wife and children. 

Paragraph 6. Sixth. I give and beąueath to my wife’s cousm, 
Metta Warnke, at Burg near Bremęn, Germany, the sum of five 

J. L. V. 

Page 3. hundred, ($500) dollars, 

Paragraph 7. Seventh. I give and beąueath to my wife 
Sophia, all of my horses, carriages, buggies, sleigh, harness and 
robes, and all personal property in my house 607 ESt. N. W. except- 
ing stocks and bonds. She shall also have possession of said home, 
free from rent, taxes insurance and repairs. 

Paragraph 8 . Eighth. I give and beąueath all the rest and residue 
of my personal estate eąually among wife Sophia and my chil¬ 
dren. The shares of my minor children shall be inYested by my wife 
for the sole use and benefit of said minor children. My wife shall 
act as guardian for the minor children, without bond. 

Paragraph 9. Ninth. Until my youngest surviving child shall 
have attained the age of 21 years, I direct my executors, out of the 
residue of the income from my real estate to pay, lst to my wife 
Sophia the sum of three hundred and fifty dollars ($350) monthly; 
2nd. to my grandchild Mathilda Sophia Yogt, the sum of fifty dol¬ 
lars ($50) monthly in the same manner and under the like 
14 conditions as the specific legacy to her in paragraph hereto- 
fore numbered five (5) ; 3rd. the balance to be divided 
J. L. Y. 

Page 4. eąually among my children. The shares thus coming to 
my minor children shall be paid to my wife for the main- 
tenance and education of the said children, and for which she need 
not render any account. 

Paragraph 10. Tenth. I give, devise and beąueath, when my 
youngest surviving child shall have attained the age of 21 years, 
unto my wife Sophia lots 32 in sąuare 456 and 12 in sąuare 457, in 
the District of Columbia. 

All the rest and residue of my real estate, shall, when my young¬ 
est s*Łrvivmg child attains the age of 21 years or one year thereafter 
in the cliseretion of my executors, be sold by my executors at public 
auction after due notice in the news papers of this city. The pro- 
ceeds of said sales shall be then divided among my heirs, share and 
share alike, and paid over to tłiem respectiYely at once, excepting 
the share coming to my son, Fred H. Yogt. Said share shall be 
paid to Charles Graff and Frederick Gieseking, as trustees, by them 
inYested, the income therefrom to be paid said Fred H. Vogt, the 
principał to be paid to his heirs after his death. 

I hereby nominate, constitute and appoint Charles Graff and 
Frederick Gieseking executors of this my last will and testament, 
hereby łimiting the compensation of my executors to five per cent. 
(o%) jointły on my realty and personalty. And to two and one 
hałf per cent. (2%%) jointly on the rent income. In testimony 
whereof I hereunto set mv hand this 7th day of March A. D 1894 

JOHN L. YOGT. 
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This page and the three preceding pages bearing initials J. L. Y. 
were signed, published and declared by John L. Yogt to be his last 
will and testament this seventh day of March A. D. 1894 in the 
presence of us, who at his reąuest, in his presence and in the presence 
of one another, have snbscribed our names as witnesses thereto. 

MYER COHEN. 

WILLIAM HELMUS. 

CHARLES A. SAUTLER. 


District of Columbia, To wit: 

On the 6th day of September 1894, came Sophia Vogt and madę 
oath on the Holy Eyangels of Almighty God, that she does not know 
of any will or codicil of John L. Yogt, (except a will of an earlier 
datę) late of said District, deceased, other than the aforegoing instru¬ 
ment of writing dated March 7th 1894 and that she found the same 
in the box belonging to the deceased at the Washing- Safe Deposit 
Co. and said John L. Vogt died on or about the 8th day of August 
1894. 

Mrs. SOPHIA YOGT. 


15 Sworn to and subscribed before me, 

S. THQMPSON, Jr. 

Acting Register oj Wilk for the District oj Columbia. 


Supreme Court of the District of Columbia., Holding a Special Term 

for Orphans’ Court Business. 

September 7 th, 1894. 

District of Columbia, To wit: 

This day appeared William Helmus, Charles A. Sautler and Myer 
Cohen the subscribing witnesses to the foregoing last will and testa¬ 
ment of John L. Vogt, late of the District of Columbia, deceased, 
and severally madę oath on the Holy Eyangels of Almighty God, 
that they did see the testator therein named sign this will; that he 
published, pronounced, and declared the same to be his last will and 
testament ; that at the time of so doing he was, to the best of their 
apprehension, of sound and disposing mind, and capable of execut- 
ing a yalid deed or contract; and that their names as witnesses to 
the aforesaid will were signed in the presence and at the reąuest of 
testator and in the presence of one other. 

Test: L. P. WRIGHT, 

Register of Wills. 

In the Supreme Court of the District of Columbia, Special Term for 

Orphans’ Court. Business. 

District of Columbia, To wit: 

I, Levi P. Wright, register of wills for the District of Columbia 
and ex-offiao clerk of the said special term for orphans’ court busi- 




10 


FREDERICK H. YOGT VS. CHARLES GEAEF ET AL. 


ness, do liereby certify that the foregoing is a true copy of the 
original will of John L. Vogt deceased, and the probate thereto, 
filed and reeorded in the office of the register of wills for the District 
of Columbia aforesaid; and also that the said will a.fter having been 
proven by the witnesses whose names ąppear in the foregoing pro¬ 
bate, was, by order of the supreme court. of the District of Columbia, 
holding a special term for orphans’ court business, duły admitted 
to probate and record on the thirteenth day of September A. D. one 
thousand eight hundred and ninety-four. 

In testimony whereof, I hereunto subscribe my name and affix 
the seał of the said supreme court, special term for orphans’ court 
business, this 30th dav of October anno Domini 1894. 

L. P. WRIGHT, 

[seal.] Register of Wills for the District of Columbia 

and Ex-officio Clerk of the said Special Term 
for Orphans ’ Court Business . 

16 Answer of Matilda S. Vogt. 

Filed Jan. 27, 1903. 

In the Supreme Court of the District of Columbia. 

No. 23,547, Eq. Doc. 53. 

Sophia Vogt et al. 
vs. 

Charles Graff et al. 


Answer of the Defendant Matilda S. Vogt, by her Guardian, Pauline 

Yogt, to the Complainants’ Bill. 

This defendant being an infant under the age of twenty-one years, 
can neither admit nor deny the allegations contained in said bill, 
but submits her rights to the protection of this honorable court. 

PAULINE VOGT, 
Guardian of Matilda S. Vogt. 

LEON TOBRINER, 

SoVr for Deft. 

I, Pauline Yogt on my oath do depose and say that — have heard 
read the foregoing answer by me subscribed as guardian of said 
Matilda S. Yogt; that the facts therein stated from my personal 
knowledge are true and those set forth on information and belief, I 
believe to be true. 

PAULINE YOGT. 


Subscribed and sworn to before me this 27th day of January, 
A. D. 1903. 


J. R. YOUNG, CVk, 
By R. J. MEIGS, Jr. 
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Replication. 

Filed Feb. 4, 1903. 

In the Supreme Conrt of the District of Columbia. 

. #23547. Equity. 

Sophie Vogt et al. 
vs. 

Charles Graff et al. 

The complainants join issue upon the answers of the defendants 
herein filed. 

ALEXANDER H. BELL, 

GompPts’ SoPr. 


17 * Opinion. 

Filed Dec. 13, 1904. 

In the Supreme Court of the District of Columbia. In Eąuity. 

Eąuity. No. 23547. 

Sophia Vogt et al. 
vs. 

Charles Graff et al. 

The bill was filed in this case for the construction of the will of 
the late John L. Vogt, and for an accounting against the executors 
and trustees named therein. By prior orders and decrees of 
this court all matters in dispute between the parties have 
been determined, save the proper construction of the follow- 
ing clause of the will: 

“All the rest and residue of my estate shall, when my youngest 
surviving child attains the age of twenty-one years or one year 
thereafter in the discretion of my executors, be sold by my execu- 
tors at public auction after due notice in the newspapers" of this 
city. The proceeds of said sale shall then be divided among my 
heirs, share and share alike, and paid over to them respectively at 
once, excepting the share coming to my son Fred H. Yogt. Said 
share shall be paid to Charles Graff and Fred Gieseking, as trustees, 
by them invested, the income therefrom to be paid said Fred H. 
Yogt, the principa.1 to be paid his heirs after his death.” 

The controYersy over this provision is between Fred H. Vogt, the 
son of the testator, and his infant daughter, Matilda S. Yogt, the 
former claiming that, by the application of the rule in Shelly J s case, 
he takes an absolute estate on the principal under this paragraph, 
while on behalf of the infant it is contended that he takes only the 
3—2009a 
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income of tlie property for life, the principal going to his daughter 
upon his decease. 

The ąuestion has been very ably and fully argued before me by 
eounsel for the respective parties. 

Undoubtedly under the devise in this case there is an eąuitable 
eoiiyersioiij and the property is to be treated as personal, not real. 
To quote the language of the supreme court in Cropley vs. Cooper, 

19 Wall. 174: “Real estate having been directed by the will to be 
converted into money, it is to be regarded for all the purposes of the 
case, as if it were nioney at the time of the death of the testator. 
That it was not to be sold until after the termination of two suc- 
cessiYe life estates, does not affect the application of the principal. 
Eąuity regards substance and not form, and considers as done that 
whieh is reąuired to be done. The sale Being directed absolutely, 
the time is immaterial.” 

It must also be conceded that the rule in Shelly’s case is 
18 applicable, by analogy, to personal property, and to the same 
extent as to real property. Hughes vs. Mcklas, 70 Md. 484. 

The relatiYe weight of the rule and the intention of the testator, 
when they are in apparent conflict, is clearly indicated in the lan¬ 
guage of Mr. Justice Swayne, in Daniel vs. Whartenby, 17 Wall. 
689, (ąuoted with approvel in De Vaughn vs. Hutehinson, 165 U. S. 
566) : “In considering it (the rule in Shelly’s case, 1 Coke, 88) with 
reference to the present case a few Cardinal principles, as well settled 
as the rule itself, must be kept in view. In construing wills, where 
the ąuestion of its application arises, the intention of the testator 
must be fully carried out, so far as it can be done consistently with 
the rules of ław, but no farther. The meaning of this is, that if the 
testator has used technical language, which brings the case within 
the rule, a declaration, however positive, that the rule shall not 
apply, gt that the estate of the ancestor shall not continue beyond 
the primary express limitation, or that his heirs shall take by pur- 
chase and not by descent, will be unavailing to exclude the rule 
and cannot affect the result. But if there are explanatory and quali- 
fying expressions, from which it appears that the import of the 
technical language is contrary to the elear and plain intent of the 
testator, the former must yield and the latter will prevail.” 

In the present case, it does not seem to me to admit of doubt that 
so far as the technical language used by the testator is concerned, 
it is precisely the language which sets in operation the rule in 
Shelly’s case, and that there are no such explanatory or qualifying 
expressions as modify the technical terms. The income of the prop¬ 
erty is łimited to Fred H. Vogt for life and, after his death, the prin¬ 
cipal to his heirs, in simple and unmistakable terms. Uudoubtedly 
the testators intention was exaetly contrary to the effect of the 
technical language used, but there are no wórds used which qualify 
the estate created. 

But it is eontended on behalf of the infant that in order that the 
rule may apply, the estate of both the ancestor and heir must be of 
the same naturę or quality, “either both legał or both equitable, and 
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not one legał and the other a trust estate;” and that the estate of 
Fred H. Vogt is eąuitable while that of the daughter is legał. 

The rule is correct-ly stated; are the estates of different naturę or 
ąuality ? 

To determine this ąuestion, we must ascertain what ąuality of 
estate Fred H. Vogt, and his heir or heirs, respectively took at the 
decease of the testator; not, as argued by counsel for the infant, 
what will be the estate of the heirs at the death óf the person hav- 
ing the life-interest. It seems to me that this view of the two estate- 
or interest- dispels all doubt. “Said share shall be paid to Charles 
Graff and Fred Gieseking, as trustees, by them invested, the income 
therefrom to be paid said Fred H. Vogt, the principal to be paid to 
his heirs after his death.” The trustees hołd the legał title of the 
'‘share” from the deatli of the testator, to pay the income to Yogt 
and to hołd the principal for his heirs, to be paid over on 
19 Vogt’s death. Surely Yogfs interest is eąuitable; can any 
other definition of the interest of the heirs during Vogt’s life 
be given? 

The preeise ąuestion involved was decided by the supreme court 
of Illinois in the case of Glover vs. Condell, 163 111. 566. Q.uoting 
from page 588: 

“But personal property is not within the statute of uses. In the 
case at bar, the trustees were to hołd the proceeds of sale—the money 
or securities representing two-thirds of Albert/s share—during his 
life and invest the same and pay him the interest during his life, 
so that the trust was an active one and his estate was eąuitable. 
At his death the principal of the share is to be paid to his heirs, and 
so, for the purpose of turning the share over to the heirs by pay- 
ment, or deliyery, or assignment of securities, the legał title at his 
death still remain- in the trustees, and until such payment, deliyery 
or assignment the estate of the heirs was eąuitable. In such cases 
the legał title remains in the trustee ‘until the purposes of the trust 
are accomplished, and until the possession of the property is in some 
way transferred to the person entitled to the use, or the last use.’ 
(1 Perry on Trusts,—3d ed—secs. 311, 303; Kirkland v. Cox, 94 
111. 400.) If therefore, in this case the original devise to the trus¬ 
tees of the fund to be invested for Albert during his life and to be 
paid to his heirs at his death, considered separately from the gift 
over to the children of the testator be construed by the application 
thereto of the principles involved in Shelly’s case, it cannot be said, 
that the prior estate given for life to Albert, and the mbseąUent estate 
to go to his heirs are not both of the same ąuality.” 

The case of Warner et al vs. Sprigg et al, 62 Md. 14 is very like 
the case at bar. There a testator directed that his whole estate. real, 
personal and mixed, should be divided by three trustees into five 
eąual parts, two of which should go to his daughter and the other 
three to his two sons. The three trustees were to hołd in trust for 
his three children, according to their respective shares, permitting 
the children to receiye the rents and income thereof The will then 
nroceeded : “After the death of my said sons respectively, their shares 
to go to their seyeral heirs-at-law.” It was held that wnile as to the 
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real estate, tlie trust declared by said will (the same involving no 
powers or duties in the trustees,) was, by force of the statute of uses, 
executed in the children of the testator, who took thereby legał 
estates uiider the will. But it was also held as to the personal estate 
that the beąuest carried the legał estate to the trustees andthat, by 
analogy to the rule in Shelly’s case, the clause giving their shares 
after their decease to their several “heirs at law,” gave them the 
absołute eąuitable interest. 

I ara unabłe to see any distinction between the facts of that case 
and those in the case at bar. 

It is further contended by counsel for the infant that not only is 
there a difference in the ąuality of the estates of her father 
20 and herself, but that the beąuest is of different property, the 
father getting the income of the fund, while the fund itself 

goes to the heir. 

After careful study I have been unable to see any force in this 
contention. The language of the will is that “Ali the rest and 
residue of my estate * * * be sold * * * the proceeds of 
said sale shałl be then divided among my heirs, share and share 
alike, and paid over to them respectively at once, excepting the 
share coming to my son, Fred H. Vogt. Said share shall be paid to 
* * * as trustees, by them invested, the income therefrom to be 

paid said Fred H. Vogt, the principal to be paid his heirs after 
his death,” Surely this creates a trust of Fred H. Vogt’s “share” 
for his use during his life. Assuming the remainder over was valid, 
can it be seriously contended that the property in which Vogt has 
an eąuitable interest for life is not the same property beąueathed 
absołuteły to his heirs after his death? 

For these reasons. I will sign a decree construing the will as be- 
ąueathing to Fred H. Vogt his share absolutely. 

ASHLEY M. GOULD, Justice. 


Decree Construing Will. 

Filed Jan. 5, 1905. 

In the Supreme Court of the District of Columbia. 

Eąuity. No. 23547. 


Sophia Vogt et al. 
vs. 

Charles Graff et al. 


This cause came on to be heard upon the pleadings herein for the 
construction of the last will and testament of John L Yoat de- 
ceased, and having been fully argned by counsel for the respectwe 
parties m interest and duły considered, it is thereupon by the court 

MloJ vi? y JanUary ’ 19 ° 5 ’ adjudged ’ ° r<hled and ^ ereed al 
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lst. That the testator, John L. Yogt, deceased, in the residuary 
clause of tenth paragraph of his last will converts the real estate 
therein devised to his heirs into personalty. 

2nd. That the complainant, Frederick H. Vogt, takes a one-fifth 
interest in the residuary fund devised in the tenth paragraph of said 
will absolutely. 

3rd. That it appearing to > the eourt that all parties in interest ex- 
cept the infant defendant Mathilde Vogt, whom the court hereby 
decides has no interest, have decided to take the real estate instead 
of the proceeds of a sale thereof, it is hereby further adjudged, or- 
dered and decreed that the trustees heretofore appointed by this 
court in the place and stead of the defendants, Graff and Gieseking, 
be and they hereby are discharged; and that the real estate devised 
under the tenth paragraph or residuary clause of said will be, and 
the same hereby is, vested in Frederick H. Vogt, Oscar G. Vogt, 
Clifford F. Vogt, Bertha Vogt Brand and Leo J. Vogt, their heirs 
and assigns in fee simple as tenants in common. And from this de- 
cree the infant defendant Mathilde Vogt appeals to the Court of 
Appeals D. C. and the bond on such appeal is fixed at one hundred 
dollars for costs. 

ASHLEY M. GOULD, Justice. 

21 Mandate. 

Filed December 31, 1906. 

United States of America, s - s : 

[seal.] 

The President of the United States of America to the Honorable the 

Justices of the Supreme Court of the District of Columbia, 

Greeting: 

Whereas, lately in the Supreme Court ii the District of Columbia, 
before you, or some of you, in a eause between Sophia Vogt, Fred¬ 
erick H. Vogt, Oscar G. Yogt, Clifford F.. Vogt, Bertha Vogt Brand, 
Leo J. Vogt, complainants, and Charles Graff, Frederick C. Giesek¬ 
ing, and Matilda S. Vogt, defendants, Eąuity No. 23,547, wherein 
the decree of the said Supreme Court entered in said cause on the 
5th day of January, A. D. 1905, is in the following words, viz: 

“This cause eame on to be heard upon the pleadings herein for 
the construction of the last will and testament of John L. Vogt, 
deceased, and having been fully argued by counsel for the respective 
parties in interest, and duły considered, it is thereupon by the court 
this fifth day of January 1905, adjudged, ordered and decreed as 
follows, viz: 

lst. That the testator, John L. Vogt, deceased, in the residuary 
clause of tenth paragraph of his last will converts the real estate 
therein devised to his heirs into personalty. 

22 2nd. That the complainant, Frederick H. Vogt takes a 
one-fifth interest in the residuary fund devised in the tenth 

paragraph of said will absolutely. 
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3rd. That it appeariiig to tlie court that all parties in interest 
exeept the infant defendant Matkilde Vogt, whom the court hereby 
decides has no interest, have decided to take the real estate instead 
of the proceeds of a sale thereof, it is hereby further adjudged, or- 
dered and decreed that tlie trustees lieretofore appointed by this court 
in tlie place and stead of the defendants, Graff and Gieseldng, be 
and they hereby are discharged; and that the real estate devised 
under the tenth paragraph or residuary clause of said will be, and 
the same hereby is, vested in Frederick II. Vogt, Oscar G. Vogt, 
Cłifford F. Yogt, Bertha Yogt Brand and Leo J. Vogt, their heirs 
and assigns in fee simple as tenants in common. And from this 
deeree the infant defendant Mathilde Yogt appeals to the Court of 
Appeałs D. C. and the hond on sueh appeal is fixed at one hundred 
dollars for costs. 

ASHLEY M. GOULD, Justice.” 

as by the inspection of the transcript of the record of the said Su¬ 
premę Court, which was brought into the Court of Appeals of the 
Distriet of Columbia by virtue of an appeal, ag^re-ably to the Act 
of Congress in sueh ease madę and provided, fully and at 

23 large appears taken by Mathilda S. Vogt, by her guardian 
ad litem Pauline Yogt, whereon Sophia Vogt, Frederick H. 

Yogt, Oscar G. Yogt, Cłifford F. Yogt, Bertha Vogt Brand, Leo J. 
Vogfe, Charles Graff and Frederick C. Gieseking were madę the parties 
appellees agreeably to the act of Congress in sueh case madę and pro- 
vided, fully and at large appears. 

And whereas, in the terms of April, in the year of our Lord one 
thousand nine hundred and five, the said cause came on to be heard 
before the said Court of Appeals on the said transcript of record, and 
was argued by counsel. 

On consideration whereof, it is now liere ordered, adjudged and 
decreed by this Court that the deeree of the said Supreme Court in 
this cause be, and the same is hereby reversed with costs and that the 
said Matiłda S. Yogt, by her guardian ad litem Pauline Vogt recover 
against the said Sophia Yogt, Frederick Ii. Yogt, Oscar G. Vogt, 
Cłifford F. Yogt, Bertha Yogt Brand, Leo J. Yogt, Charles Graff 
and Frederick C. Giesekiug Forty three dollars and ten cents for 
her costs herein expended and have execution therefor. 

And it is further ordered that this cause be and the sanie is hereby 
remanded to the said Supreme Court for further proceedings not in- 
consistent with the opinion of this Court. 

June 13, 1905. 

And whereas, said cause was remoyed to the Supreme Court of the 
United States by virtue of an appeal taken by Frederick Ii. Yogt, 
agreeably to the Act of Congress in "sueh case madę and 

24 provided: 

And whereas at the October Term, A. D. 1906, of said 
Supreme Court of the United States the following deeree was en- 
tered, viz: 

“It is now here ordered, adjudged and decreed by this Court that 
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this appeal be, and the sanie is hereby, dismissed for the want of 


jurisdiction. 


October 19, 1906.” 


as by the inspection of the Manda.te of the said Supreme Court of 
the United States fully and at large appears. 

You, therefore, are hereby commanded that such execntion and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this Court as according to right and justice 
and the laws of the United States onght to be had, the said appeal 
notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 31st day of December in the year of our Lord one 
thousand nine hundred and six. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Costs of Matilda S. Vogt. 


Clerk.. $10.60 

Attorney. 5.00 

Printing Record . 27.50 


$43.10 

Record .. 9.35 

25 Finał Decree. 


Filed March 1, 1909. 

In the Supreme Court of the District of Columbia. 

Eąuity. No. 23547. 

Sophia Vogt et al., Complainants, 

vs. 

Charles Graff et al., Defendants. 

Upon presentation of the mandate of the Court of Appeals of the 
District of Columbia, filed herein on the 31st day of January, 1906, 
and upon consideration of the pleadings and former decrees herein, 
and it appearing therefrom that all the matters in controversy, with 
the exception of the constraction of the residuary clause, or tenth 
paragraph, of the last will and testament of John L. Yogt, deceased, 
were adjudicated prior to the fifth day of January, 1905; and it 
further appearing from the record in the case that on the said 5th 
day of January, 1905, a finał decree was entered in the cause con- 
struing said paragraph of said will, from which an appeal was duły 
entered by defendant, Matilda S. Vogt, by her guardian ad litem, 
Pauline Vogt, to the Court of Appeals of the District of Columbia; 
and there now being presented to this court the said mandate of the 
Court of Appeals of the District of Columbia, and upon consideration 
thereof, and after hearing eomisel for the respectiye parties in inter- 
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est, it is by the court this lst day of March, 1909, Adjudged, 

26 Ordered and Decreed that the decree entered in tliis cause 
on the 5th day of January. 1905, be and the same hereby is 

Yacated and set aside. 

And in eonformity with said mandate it is further Adjudged, 
Ordered and Decreed that in and by the tenth paragraph of the 
last will and testament of John L. Vogt, deceased, the complainant 
Frederiek H. Yogt, takes only an eąuitable interest for life in and 
to the income to be derived from the proceeds of the real estate, 
which are thereby directed to be paid to Charles Graff and Frederiek 
C. Gieseking, as trustee; and upon the death of the said Frederiek 
H. Yogt, the prineipal of such proceeds is beąueathed to his children, 
or next of kin. 

JOB BARNARD, Justice. 

From this decree an appeal is taken by the complainant, Fred 
H. Yogt, in open court to the Court of Appeals, and bond for costs 
is hereby fixed at $100. 

JOB BARNARD, Justice. 

Order for Sererance on Appeal. 

Filed March 1, 1909. 

In the Supreme Court of the District of Columbia. 

Eąuity. No. 23547. 

Yogt et al v Complainants, 
vs. 

Graff et al v Defendants. 

It is by the court this lst day of March, 1909, Ordered 

27 that the complainant, Fred H. Yogt, be and hereby is, granted 
a severance from the other complainants herein on appeal 

from the decree passed herein on the lst day of March, 1909. 

JOB BARNARD, Justice. 

Memorandum. 

March 12, 1909.—Appeal bond filed. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed March 20, 1909. 

In the Supreme Court of the District of Columbia. 

Eąuity. No. 23547. 

Sophia Vogt et al v Complainants, 

vs. 

Charles Graff et al v Defendants. 

The Clerk of the Court will please prepare the record for the ap¬ 
peal herein taken by the complainant Frederiek H. Vogt and include 
the following: 
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28 Bill filed October 3, 1902, Exhibit No. 1. 

Answer of the defendant Matilda S. Vogt, filed January 

27 1903. 

Opinion of Mr. Justice Gould, filed December 13, 1904. 

Decree construing will, filed January 5, 1905. 

Mandate of the Court of Appeals, filed-. 

Finał Decree filed March lst, 1909. 

Order of severance, filed Mch 1, 1909. 

Memorandum of bond, filed-, 1909. 

Memorandum of this order. 

JOHN C. GITTINGS, 
Solicitor for Appellant, Frederick H. Vogt. 


Leon Tobriner, Esq., Solicitor for Matilda S. Vogt. 

Sir: The above is a designation of the papers deemed necessary 
for the proper determination of the case on appeal. If there are any 
additions that you desire madę to the record will you kindly notify 
the Clerk within ten days. 

JOHN C. GITTINGS, 
Solicitor for Appellant, Frederick H. Vogt. 

O. K. 

LEON TOBRINER, 

Sol’ćt’r , G’d’n ad Litem. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript óf the record 
according to directions of counsel herein filed, copy of which is madę 
part.of this transcript, in cause No. 23547 Equity, wherein Sophia 
Vogt, et al. are Complainants and Charles Graff, et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 6th day of April A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
2009. Frederick LI. Vogt, appellant, vs. Charles Graff et al. Court 
of Appeals, District of Columbia. Filed Apr. 16, 1909. Henry 
W. Hodges, clerk. 
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